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Article 9

CUSTOMS AND OTHER BORDER ENFORCEMENT
ISSUES
LYNN S. BAKER*
The North American Free Trade Agreement ("NAFTA")' establishes
a free trade area 2 that presents businessmen with an exciting prospect:
360 million potential consumers, or a larger market than the twelve
countries of the European Community combined.' In this context, goods
are the life blood of any industry; if they do not move, profits are lost.
A tariff dispute with customs officials can cost millions. 4 The "Christmas
Season" can be missed through a quota embargo.' Shipments may slowly
deteriorate on the dock as a result of laborious import inspection procedures. As such, the elimination of trade barriers and the facilitation
of cross-border movement of goods between the United States, Canada,
and Mexico are integral parts of NAFTA. 6
The Trade in Goods chapters 7 of NAFTA can be basically categorized
as "market access" rules.' As envisaged by the governments of Canada,
Mexico, and the United States, these rules govern trade with respect to
"customs duties and other charges, quantitative restrictions, such as
quotas, licenses and permits, and import and export price requirements." 9
Elimination of tariffs is a typical component of most trade agreements.' 0
A trade agreement's success, however, is truly measured by its effectiveness
in lessening non-tariff barriers, such as quotas." The purpose of this
article is to explore the provisions of NAFTA relating to these matters
and to highlight any potential pitfalls to full market access.
* Partner, Katten, Muchin & Zavis, Chicago, Illinois; LLB (Hons) Leeds University, England;
J.D. Loyola University, Chicago. The author wishes to acknowledge the assistance of Nicola Fiordalisi
in the preparation of this article.
1. Oct. 7, 1992 draft, U.S.-Can.-Mex., [hereinafter NAFTA].
2. Id. art. 101.

3. Response of the Administration to Issues Raised in Connection with the Negotiation of a
North American Free Trade Agreement, at I [hereinafter Response] (transmitted to the Congress
by the President on May 1, 1991); Subcommittee on International Economic Policy and Trade,
May 1989, European Community's 1992 Economic Integration Plan, H.R. REP. No. 827, 101st
Cong., 1st Sess., at 61 (1989); Survey Finds NAFTA Favored by 72% of U.S. Executives, J.
COMMERCE, Sept. 24, 1992, at 12A.

4. See Costume Importer Says Tariff Trick is No Treat, CI. TRIB., Oct. 22, 1990, at C6.
5. See Importers May Face Huge Embargoes of Chinese Textiles and Apparel, J. COMMERCE,
Oct. 27, 1992, at 5A.
6. NAFTA, supra note 1, art. 102.
7. Id. chs. 3-8.

8. Description of the Proposed North American Free Trade Agreement 4 (Aug. 12, 1992)
(prepared by the governments of Canada, Mexico, and the United States, on file with the New
Mexico Law Review).
9. Id.
10. The Likely Impact on the United States of a Free Trade Agreement with Mexico, at XIX,
USITC Pub. 2353, Inv. No. 332-297 (Feb. 1991) [hereinafter ITC Study]; see also Response, supra
note 3, at tab I "([g]lobal tariff averages have fallen from 40 percent to 4 percent since 1947.").
11. ITC Study, supra note 10, at XIX.
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TARIFF ELIMINATION

In the area of tariff elimination, the common starting point for the
negotiations was the tariff statutes of Canada, Mexico, and the United
States, which
are all based on the Harmonized Commodity and Coding
System. 12 The approximately 9,000 different tariff headings were then
divided into four different categories, labelled A, B, C, and D.11 Under
NAFTA, about fifty percent of these approximately 9,000 categories will
become duty-free for originating products on January 1, 1994, assuming
timely implementation. 4 The duties on another fifteen percent of these
tariff headings will be eliminated within the first five years after the
adoption of NAFTA. 15 Products falling into these two phase-out periods
fall into the A and B categories. 6 Products which are characterized as
import sensitive items by their respective countries, however, will have
their duties abolished over either a ten or fifteen year period.' 7 These
are the C categories. 18 If a product falls in the D category, it becomes
duty-free immediately, because it is a product already eligible for dutyfree entry into the United States under the Generalized System of Preferences ("GSP").t 9
A potentially complicating factor exists because it is possible for an
item to be considered competitive in one country, so that it receives an
A or B category designation, but sensitive in another country, thus earning
it classification in the C category. For example, Mexican ceramic tiles
imported into Canada will become duty-free immediately on January 1,
1994.20 The duty on U.S. origin ceramic tile imported into Mexico,
however, will not be totally eliminated for ten years, while customs duties
on Mexican ceramic tiles imported into the United States will not be
phased-out for fifteen years. 2' A similar scenario is true with respect to
the duty elimination on certain athletic footwear. 22 Although the rate at

12. NAFTA, supra note 1, art. 201.
13. Id. art. 302 & annex 302.2, 1; NAFTA Establishes Safeguard to Assure ProperFunctioning
of Panel Process, 9 Int'l Trade Rep. (BNA) 1431 (Aug. 19, 1992) [hereinafter NAFTA Establishes
Safeguard].

14. NAFTA, supra note 1, annex 302.2,

1(a); NAFTA Establishes Safeguard, supra note 13,

at 1431.
15. NAFTA, supra note 1, annex 302.2,
at 1431.

1(b); NAFTA Establishes Safeguard, supra note 13,

16. NAFTA, supra note 1, annex 302.2, 1 (a), 1(b); NAFTA Establishes Safeguard, supra note
13, at 1431.

17. NAFTA, supra note 1, annex 302.2,
13, at 1431.
18. NAFTA, supra note 1, annex 302.2,

19. Id. annex 302.2,

l(c), 1(d); NAFTA Establishes Safeguard, supra note
1(c).

I 1(e), 2. As the requirements of GSP are more easily satisfied than the

NAFTA origin rules, some goods may actually become dutiable. NAFTA Establishes Safeguard,

supra note 13, at 1432; see also Many U.S. Firms Fear Mexico Will Lose Duty-Free Status, J.
COMMERCE, Oct. 22, 1992, at IA.

20. Ceramic tiles are provided for in Harmonized System headings 6907 and 6908. See NAFTA,
supra note 1, annex 302.2, §§ A, B, & C (Tariff Schedule Attachments).
21. Id.; see also Ceramic Tile Group Reiterates Position Favoring Immediate or Rapid Tariff
Cuts, 9 Int'l Trade Rep. (BNA) 1308 (July 29, 1992).

22. Certain sports and athletic footwear fall into Harmonized System subheading 6404.11. See
NAFTA, supra note 1, annex 302.2, §§ A, B, & C.
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which customs duties will decline to zero on most products is determined
separate
solely by whether they fall into the A, B, C, or D category,
23
tariff elimination rules apply to textiles and automobiles.
NAFTA envisages duty-free status for sixty-five percent of goods traded
between the United States, Mexico, and Canada within the first five
years, but the process for eliminating tariff duties may be further accelerated under NAFTA.24 Just as in the U.S.-Canada Free Trade Agreement ("FTA"), 5 a mechanism exists for annual consultation between the
three countries to designate additional products for immediate elimination
of tariffs.2 6 This is a scheme which has met with resounding success
under the FTA.27
II.

USER FEES

Elimination of tariffs is only one component in the goal of leveling
the field for goods traded within North America. Abolishing the customs
duty burden avoids discrimination in terms of the cost of goods sold,
but what about other "hidden" fees? In these days of fiscal uncertainty,
"user" fees, or levies charged for the privgovernments allegedly prefer
28
ilege of importing goods.
NAFTA promises no new customs user fees, such as the Mexican29
derechos de trdmite aduanero and the U.S. merchandise processing fee.
Both of these fees will be eliminated on trade between the United States
and Mexico by June 30, 1999.30 NAFTA also prohibits any increases in
these existing user fees during the phase-out period.3 The incremental
elimination of the U.S. merchandise processing fee on Canadian goods
already commenced under. FTA will continue as planned, resulting in
total abolition by January 1, 1994.
Interestingly, although the abolition of user fees under NAFTA will
be beneficial to businessmen from a cost standpoint, it may have created
an unintended obstacle to the swift movement of goods. Specifically,
controversy has begun to swirl about the cost of developing additional
infrastructure to avoid time delays in border clearance. 3 2 Some U.S.

23. NAFTA, supra note 1, annexes 300-A & 300-B; see also Textiles and Autos Dominated Final

Stages of Negotiations, J. COsMuRCE, Aug. 13, 1992, at 4A.
24. See supra notes 14-16 and accompanying text; NAFTA, supra note 1, art. 302(3).
25. Jan. 2, 1988, U.S.-Can., reprinted in BAsIC DOCUMENTS OF INTERNATIONAL EcoNoMic LAW

353 (Stephen Zamora & Ronald A. Brand eds., 1990).
26. NAFTA, supra note 1, art. 302(3).
27. In January 1989, the United States Trade Representative requested views from interested
parties for the first time under FTA. 54 Fed. Reg. 3175 (1989). Reportedly, 578 requests were
received from various businesses on over 5,000 different products.
28. See, e.g., 19 U.S.C. § 58c (1982).

29. NAlFA, supra note 1, art. 310 & annex 310.1.
30. Id. annex 310.1.
31. Id. Note, however, the U.S. merchandise processing fee increased from 0.17 to 0.190o on
October 1, 1992. Adjustment to Ad Valorem User Fee For Imported Merchandise, 26 CUST. B. &
DEc. No. 40, at 1 (Aug. 4, 1992).
32. See Sen. DeConcini Faults Administration on Border Infrastructure Development, 9 Int'l
Trade Rep. (BNA) 1768 (Oct. 14,

1992).
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congressmen have called for diversion of the U.S. merchandise processing
fee that would otherwise be collected on imports of NAFTA goods.33
Their stated purpose is to fund the cost of additional customs inspectors
34
and border facilities and to ease bottlenecks in clearing merchandise.
The Bush Administration opposed this proposal, setting up an interesting
point of debate when the U.S. Congress begins the ratification process
of the NAFTA.3 5
III.

DRAWBACK

Another area of controversy in NAFTA's trade in goods chapters
surrounds the elimination of drawback. 3 6 Although the Mexican and
Canadian governments have agreed to a phase-out of their duty remission
pr.
..... , .... ,
r.A*iuiion refunds of customsdluties upon certain per37
formance or manufacturing requirements being met in that country,
some segments of U.S. industry were vehemently opposed to the elimination of manufacturing drawback during the negotiations. 8
Under the concept of manufacturing drawback, if a company uses
imported materials, on which customs duties have been paid, to manufacture a finished product, when that product is later exported the
company is allowed to claim a refund of the customs duties paid on the
imported raw materials. 9 United States negotiators of NAFTA feared
that continuation of this system would allow foreign companies to use
Mexico as an "export platform" to recoup duties on products which did
not meet the NAFTA rules of origin because of the presence of nonoriginating raw materials. 40 The compromise on manufacturing drawback
41
in the final NAFTA text is a system to avoid double taxation.
Under NAFTA, existing drawback programs for U.S.-Mexico and Canada-Mexico trade terminate on January 1, 2001.42 Drawback on U.S.Canada trade expires two years after the current FTA deadline. The
replacement system will refund only the lesser of the duties paid either

33. Id.; see also Hills Rules Out User Taxes to Pay Cost of NAFTA-Related Infrastructure
Changes, 9 Int'l Trade Rep. (BNA) 1442 (Aug. 19, 1992) [hereinafter Hills Rules Out User Taxes]

(comments of Congressman Gephardt).
34. Hills Rules Out User Taxes, supra note 33, at 1442.
35. Id. (remarks of U.S. Trade Representative Carla Hills).
36. NAFTA, supra note 1, art. 303.
37. NAFTA Establishes Safeguard, supra note 13, at 1432.
38. See A Free Trade Zone Emerges, J. COMMERCE, Aug. 13, 1992, at 5A ("Duty Drawback");
Industry Coalition Opposes U.S. Proposal for Eliminating Drawback in NAFTA, INSIDE U.S. TRADE,
June 19, 1992, at 3; NCBFAA BuLt., Sept. 25, 1992, at 3.

39. See, e.g., 19 U.S.C. § 1313(a) (1980). Under Article 303(1) of NAFTA, although only the
word "drawback" is used, the exclusions contained in Annex 303(6) show that only manufacturing
and not-same-condition drawback are subject to NAFTA. The status of same-condition substitution
drawback, however, remains unclear until Uniform Regulations are promulgated. See NAFTA, supra
note 1, annex 303(6).
40. INSIDE U.S. TRADE, Sept. 25, 1992, at 3 (statement of U.S. negotiator John Simpson); see
also North American AISI Members Push Duty-Drawback Elimination for NAFTA, INSIDE U.S.
TRADE, July 10, 1992, at 5.

41. NAFTA, supra note 1, art. 303; Response, supra note 3, at 4.
42. NAFTA, supra note 1, annex 303.7.
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on importation into the country of manufacture or into the country of
importation of the finished product. 43 In theory, the "avoidance of double
taxation" scheme should operate as follows.
A company imports widgets valued at $100 into Mexico from Taiwan
at a ten percent duty rate, resulting in a $10 duty bill. In Mexico, the
widgets are incorporated into a widget machine, valued at $200, which
is exported to the United States at a ten percent duty rate. Under this
scenario, the Mexican government would refund $10 in full (the lesser
amount), because the duty bill on the widget machine on importation
into the United States would be $20. Conversely, if the duty rate on the
Taiwanese components imported into Mexico was twenty percent, resulting
in a $20 duty bill, but the U.S. duty rate on the widget machine was
five percent (a $10 duty bill), the Mexican company would still receive
only $10 in drawback, or less than the full amount of duty originally
paid on importation of the Taiwanese components.
The obvious criticism of this system is the potential nightmare of
administering such a program. Companies will need to obtain records
of duties paid on raw materials from suppliers or other NAFTA authorities. Indeed, the U.S. Customs Service itself has admitted that they
perceive substantial difficulties in verifying claims.-

IV.

QUOTAS

Non-tariff barriers, such as quotas, can be more devastating than high
duty rates. Rather than a product becoming prohibitively expensive through
an excessive tariff, it can be summarily denied clearance at the border
because only a certain amount of that particular product is allowed into
that country every year. 45 NAFTA approaches the elimination of quotas
in a variety of ways depending upon the product under consideration.For example, NAFTA ends quotas on textiles in a fairly traditional
manner, by decreasing the number of goods under quota in three distinct
stages from January 1, 1994, to January 1, 2001 .47 In contrast, agricultural
quotas are treated with somewhat more innovation 4 under NAFTA, by
replacing quantitative limits with tariff rate quotas.
For example, the quotas on all originating textile goods and apparel
products49 will cease to exist for imports into the United States from
Mexico on January 1, 1994, as will the quotas on "special regime"
products.' 0 The U.S.-import quotas on textile and apparel goods produced

43. Id. art. 303.
44. See Industry Coalition Opposes U.S. Proposalfor Eliminating Drawbacks in NAFTA, INSIDE

U.S. TRADE, June 19, 1992, at 3.
45. RUTH STURM, CUSTOMS LAW & ADMINISTRATION, § 13.1 (3d ed. 1990).
46. Quota and import licenses will be eliminated but special rules will apply to trade in agriculture,
autos, energy, and textiles. Response, supra note 3, at 4.
47. NAFTA, supra note 1, annex 300-B, § 3 & app. 2.1.

48. Id. art. 703, annex 703.2.
49. Id. annex 300-B.
50. Id. annex 300-B, sched. 3.1.1. Special regime products are those assembled in Mexico from
U.S.-origin piece goods.
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in Mexico that do not meet the origin requirements, however, will be
phased-out gradually over five to ten years. New textile quotas may
only be imposed during the transition period in accordance with the
"safeguard" provisions of NAFTA, which is a mechanism to avoid any
serious damage resulting to textile and apparel producers through increased
imports from another NAFTA country. 2
For agricultural products, existing quantitative restrictions will be immediately eliminated through conversion to tariff rate quotas ("TRQ") 3
Quota limits will be replaced by an additional duty on a product once
imports have reached a certain level, rather than the product being
embargoed. 4 These restraint levels will generally be increased three percent
per year for fifteen years, while the additional duty rates under the TRQ
will decline to zero over either a ten or fifteen year period. Safeguard
measures to protect against import surges on certain products, such as
56
tomatoes, are also in place through means of "snapback" provisions.
V. INSPECTION MEASURES
The Bush Administration anticipated that one-half of U.S. farm exports
to Mexico will become duty-free on the day NAFTA enters into force.
Elimination of tariffs and quotas alone, however, do not necessarily
ensure market access.57
As was already experienced under the FTA, even where duties and
quotas cease to exist under a free trade agreement, the potential remains
for restrictions on the free movement of goods due to sanitary or phytosanitary ("SPS") measures, which are health inspection requirements
undertaken at the border." An official of Agriculture Canada, a private
trade organization, recently placed such restrictions in context by stating
that "the political nature of food production and trade leaves the door
open to the improper use of standards to block free trade." 5 9 Evidence
of this phenomenon was the "meat inspection war" in the early days
of the FTAY° As recently explained by an official of the Confederation
of Canadian Agriculture, "the Americans have a good political machinery
when they are feeling protective-we learned from FTA that even if the
wording is there, there can still be problems."'"

51. Id. annex 300-B, app. 3.1 & sched. 3.1.2.

52. Id. annex 300-B, § 5.
53. Id. annex 703.2; Response, supra note 3, at 12.
54. See supra note 46 and accompanying text.
55. Response, supra note 3, at 12.
56. NAFTA, supra note 1, annex 703.3; Response, supra note 3, at 13.
57. Response, supra note 3, at 12.
58. NAFTA defines Sanitary and Phytosanitary measures as those "necessary for protection of
human, animal or plant life or health." NAFTA, supra note 1,art. 724.
59. "Import-Sensitive" Agricultural Sectors Protected in NAFTA, USDA Official Says, 9 Int'l
Trade Rep. (BNA) 1440, 1442 (Aug. 19, 1992) [hereinafter Agricultural Sectors Protected] (remarks
of Paul Martin).
60. Tougher U.S. Border Checks on Meat Products Inconsistent with FTA, Canadian Minister
Says, 7 Int'l Trade Rep. (BNA) 11 (Jan. 3, 1990).
61. Agricultural Sectors Protected, supra note 59, at 1442.
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As a consequence, the SPS measures in NAFTA are a masterpiece of
diplomatic drafting. 62 They leave us with existing standards and a great
hope for the future; namely, the admonishment that SPS measures should
not be disguised trade barriers. 63 NAFTA also exhorts the parties to base
standards on scientific principles and to use relevant international standards, such as those of the Codex Alimentarius Commission, wherever
possible. 64 In addition, there are provisions for notification and comment
procedures before a party adopts or modifies any SPS measures. 65 This
section of NAFTA is best described as a frame-work for future enlightenment, as more joint standards are agreed to by the three NAFTA
countries in this difficult and politically charged area.
VI.

CUSTOMS ADMINISTRATION

The final area most directly affecting border enforcement issues under
NAFTA is the chapter on customs administration.6 In order to ensure
that only originating goods are given NAFTA duty status, this section
parallels the existing FTA in many respects by providing for uniform
certificates of origin and certification procedures, common record keeping
requirements, and verification of origin by customs authorities. 67 Uniform
Regulations are to be promulgated by the three countries to ensure
consistent application of the rules of origin. Companies will be able to
obtain advanced rulings on questions of origin under NAFTA from the
customs authority of the importing country.6 Civil, criminal, and administrative penalties may be imposed for non-compliance with the requirements of this chapter. 69
United States companies are very familiar with the mechanisms of
advanced rulings and verification of records,70 but anecdotal evidence
suggests they will be a very novel concept to Mexican companies. 7'
Accordingly, it is crucial for the authorities of Mexico, the United States,
and Canada to act swiftly once NAFTA becomes effective, to ensure
that the Uniform Regulations are promulgated immediately. Otherwise,
effective market access may be thwarted by conflicting interpretations of
the rules of origin, as happened in the Honda case. 72 A "cause celebre"
under the FTA, conflicting application of the origin rules by American

62. NAFTA, supra note 1, arts. 718-23.
63.
64.
65.
66.
67.

Id. art. 723(6).
Id. arts. 713(1), 713(2), & 713(5).
Id. art. 718.
Id. ch. 5.
Id. arts. 501, 505, & 506.

68. Id. art. 511.
69. Id. art. 508; see, e.g., 19 U.S.C. § 1592 (1980) (regarding civil penalties for false export
certificates under the FTA).
70. See, e.g., 19 C.F.R. § 177 (rulings); 19 C.F.R. § 162 (record keeping) (1992); STmUM, supra
note 45, §§ 4.3 & 4.5.
71. Carlos Angulo Parra, Comments on Customs and Border Enforcement, I U.S.-MEx. L.J.
123 (1993).
72. Customs, Honda Exchange Angry Charges in Rules of Origin Dispute, INSIDE U.S. TRADE,

Feb. 28, 1992, at S-7.
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and Canadian customs officials resulted in Honda cars made in Ontario
with engines from Honda's Ohio plant being deemed Canadian or nonCanadian, depending on which side of the border the customs official
resided. 73 The benefits of NAFTA will certainly be diminished in the
if uncertainty of interpretation forces them to work
eyes of businessmen
"without a net." '7 4
VII.

CONCLUSION

NAFTA has been described as "an historic opportunity to bring together
the energies and talents of three great nations, already bound by strong
ties of family, business and culture. ' 75 The removal of tariffs and other
restrictive regulations on commerce between the three countries could
become an imme ate success for NAFTA through increased trade, as
already demonstrated by the increase in bilateral commerce between the
United States and Canada under the FTA.7 6 The future success of NAFTA
will ultimately be measured, however, by how diligently the parties remove
their non-tariff barriers to trade.

73. Id.
74. For example, under the FTA U.S. Customs did not publish regulations interpreting the rules
of origin until two years after the effective date.
75. Letter to Congressional Leaders on Fast Track Authority Extension and the North American
Free Trade Agreement, 27 WEEKLY CoMP. PREs. Doc. 543 (May 1, 1991).
76. By the Numbers, WALL ST. J., Sept. 24, 1992, at R12.

COMMENTS ON CUSTOMS AND BORDER
ENFORCEMENT
CARLOS ANGULO PARRA*
Let me begin by offering the Mexican perspective on the famous debate
regarding "duty drawback". First of all, maquiladoras represent the
principle mode of exportation of manufactured goods in Mexico. The
success of maquiladorashas been overwhelming. We have until the year
2001 to continue the maquiladora system.
The drawback concept is a main concept, even though it is cast as
the exception to the rule. The rule in Mexico is called the "temporary
importations" rule, not "duty drawback." The United States, oddly
enough, has a very similar system. Although not categorized as a temporary importation, it is an importation into a non-customs United States
territory-a "foreign trade zone." Basically, it could be considered or
classified as a temporary importation system like the maquiladora system.
An example of the duty drawback syndrome, system, disease, or whatever you want to call it, is the television industry. This industry uses
electronic components which normally are manufactured outside the North
American continent in the Pacific Rim. Assume that you import into
Mexico, using the maquiladora system after 2001, a value of $600 from
Singapore, and you pay ten percent duty on it, which would be $60.
Assume that the finished television set will be valued at $1,000. The
additional $400 value of the television set will be divided between raw
materials coming from Mexico-let us say particle boards for the cabinetand the television screen from the United States. Thus, you have a $1,000
item, which has a value of non-originating goods of $600.
When you export this item from Mexico into the United States, you
would pay a duty, let us say four percent on the finished product; four
percent on $1,000 value will be forty dollars. You then would have to
pay in Mexico upon exportation sixty dollars minus forty dollars, or
twenty dollars worth of duties. In order to avoid paying the whole sixty
dollars, you would first have to obtain proof from the United States
that you paid forty dollars and present that proof of payment to the
Mexican customs authorities. Therefore, upon its exportation you would
not pay the Mexican duty. Unfortunately, however, it would only be
after exportation that you would be able to provide the evidence of
payment of the American duties. This may represent the customs odyssey
referred to in the article by Lynn Baker.'

* Partner, Baker & McKenzie, Cd. Juarez; Author, TrE LEGAL NATURE OF FACTORING; Member
of the Mexican Bar Ass'n and of the National Ass'n of Business Lawyers; Law Degree, U.
Iberoamericana Law School; admitted to Mexican bar (1973).
1. Lynn S. Baker, Customs and Other Border Enforcement Issues, 1 U.S.-MEx. L.J. 115 (1993).
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The problem here is that it may become cheaper and easier to manufacture the whole television set outside of the North American continent-i.e. in the Pacific Rim-by not using the $400 of North American
materials, but rather using all materials from the Pacific Rim content.
This is a big problem that American representatives never understood.
We tried very hard through several of our organizations to lobby against
this, and we were successful. Oddly enough, part of our problem was
with the television industry in the United States, which is going to be
quite affected by this because they want to protect their television screen
industry.
There are other problems in customs administration. A series of provisions in the Northern American Free Trade Agreement ("NAFTA")
relate to the issuance of certificates of origin. These certificates will be
necessary to eliminate import duties on North American origin goods.
One provision that is quite extraordinary deals with inspections made by
the authorities of one country to the manufacturers of another country. 3
This would certainly open up a new view of things, and would definitely
be different from the past. In the maquiladora system we have had
something similar to this cross-inspection, but in a less formal manner.
Under NAFTA, the inspected party must grant permission for the inspection. 4 If the party to be inspected disagrees on the inspection, however,
that party may be sanctioned by not being able to export into the other
countries with NAFTA benefits.'
There will be rulings issued by the parties to the Agreement with respect
to changes in classification, regional content requirement, customs valuation, cost allocation, drawback provisions for reimportations in the
event of repairs, and so on.' I am eager to review the rulings that the
Mexican customs authorities will issue as to markings and the elimination
of import duties. This may be one of the first items on the agenda for
the dispute settlement panels.
To take advantage of the maquiladora system today, the exporter must
be the manufacturer of the product. Under NAFTA, the manufacturer
may not be the exporter. 7 Therefore, the exporter may receive the certificate of origin. The certificate of origin will have a duration of four
years. 8 Errors in declarations which are corrected will not be subject to
sanctions. Reimbursement of duties may be obtained on originating goods
not submitted for NAFTA benefits. Importations of less than $1,000 are
exempted from certificates of origin requirements. 9 This provision is
similar to one that exists right now.

2. North American Free Trade Agreement, Oct. 7, 1992 draft, U.S.-Can.-Mex., arts. 501-14.
3. Id. art. 512.
4. Id. art. 512(2)(a)(i).

5. Id. art. 508.
6. Id. art. 512(2).
7. Id. art. 501(3)(b).
8. Id. art. 501(5).
9. Id. art. 503(a).
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False declarations on certificates of origins shall be sanctioned by the
country on which the export was originated.' 0 This is a new provision,
which states that a violation of NAFTA with respect to certificates of
origin would be a violation of domestic law on the part of the exporter."
Finally, I would like to say that working together on a common set
of rules is a big challenge for American, Canadian, and Mexican authorities. As practitioners, we will have a significant responsibility to
address the issues so as to expedite resolutions or the issuance of rulings,
and thus benefit all involved. With our efforts, I believe NAFTA will
become familiar in the three systems. With comprehensive and understandable regulations, NAFTA will not become a customs odyssey, a
lawyer's paradise, or an accountant's heaven.

10. Id.art. 508(1).
11.Id.

